IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TENET HEALTHSYSTEM MCP, L.L.C. : ClVIL ACTI ON
V. :
PENNSYLVANI A NURSES ASS' N LOCAL 712; NO. 01-2201
VEMORANDUM
Padova, J. Decenber , 2001

Plaintiff Tenet Heal t hsystemMCP, L.L.C. (“Tenet”) brings
this action to vacate a labor arbitration award pursuant to the
Federal Arbitration Act (“FAA"), 9 U S.C A 88 1-16 (Wst 1999).
Before the Court are the parties’ cross-notions for sunmary
j udgnent . For the reasons which follow, the Court denies each
Motion in part, grants each in part, and remands this matter to the
arbitrator.
| . BACKGROUND

This case arises out of the arbitration of a grievance
filed by Nurse Raynond Flem ng, a nenber of Pennsylvania Nurses
Associ ation Local 712 (“Local 712"), with respect to his discharge
by Tenet. |In Septenber 1999, a psychiatric patient was transferred
to Tenet from another facility by anbulance and voluntarily
admtted to the psychiatric unit after expressing a wsh to kill
someone. He was escorted to a secure | ocked area of the facility.
Fleming was assigned to supervise him The patient would not
cooperate with Flem ng and denmanded to be released. Fl em ng
notified his supervisor and rel eased the patient. Tenet clained

that Flemng failed to foll ow proper procedure and di scharged him



On January 25, 2001, an arbitration hearing was held
regarding Flem ng's discharge. The arbitration was conducted
pursuant to the terns and conditions of the Collective Bargaining
Agreenment (“CBA’) between the Local 712 and Tenet. Although the
CBA had not been executed at the time the Petition was filed, the
parties agree that they have been follow ng the provisions of the
CBA which are at issue in this action. The arbitrator issued his
deci sion on February 16, 2001. (PI. Ex. €. He decided that
Flem ng’ s actions did not warrant a di scharge, found that the first
ten days of his discharge served as a ten-day suspension, and rul ed
that he was to be reinstated without |oss of seniority and nade
whole for all nonies he lost. (PIl. Ex. C at 19.) Any noni es
Fl em ng had received after his term nation were to be deducted from
the nonies paid by Tenet. (Pl. Ex. C. at 19.) The arbitrator’s
deci sion did not specify the anount of back pay awarded.

The parties subsequently di scussed t he anbunt of back pay
due Flem ng, and Tenet requested information from Local 712 with
respect to Fleming' s attenpts to find new enploynent after his
termnation by Tenet. The parties then held two conference calls
with the arbitrator concerning mtigation of danages. On April 6,
2001, during the second conference call, the arbitrator clarified
hi s February 15, 2001 deci sion and expl ai ned that his award of back
pay would not be reduced because of Flemng’s failure to obtain

ot her enpl oynent after his term nation.



The arbitrator nenorialized this decisioninaletter to
the parties. (Pl. Ex. D.) He explained that, to his know edge,
there is no state or federal statute requiring himto reduce the
awar d of back pay “based upon the grievant’s |lack of effort to seek
work of a simlar nature during his term nation period” although
sone arbitrators have done so, “possibly in sone circunstances
rightly so.” (PI. Ex. D at 2.) He also stated that his
“responsibility and authority as the Arbitrator rests in the
| anguage of the Agreenment and the evidence presented to [him at
the hearing” and that the award “nust draw its essence from the
[CBA].” (PlI. Ex. D. at 1 and 2.) The CBA states, in relevant
part, as foll ows:

Al clainms for back wages shall be limted to

the anmpbunt agreed to by Hospital and the

Associ ation, or ordered by the Arbitrator, as

the case mmy be, less any unenploynent

conpensation or other conpensation that the

aggri eved enpl oyees nay have recei ved fromany

source during the period for which back pay is

cl ai ned.

(Pl. Ex. B. 1 25.7.) The April 6, 2001 letter also noted that, by
requiring that Flem ng be made whole, the arbitrator was utili zing
the universally accepted renmedy for calculating back pay which
properly deducts any nonies Flemng received while term nated,
whi ch he woul d not have received if he had been working, and which
prevents Flem ng frombeing rewarded with extra nonies during the

termnation period. (Pl. Ex. Dat 2.) Tenet filedits Petitionto

Vacat e/ Modi fy Labor Arbitration Award on May 4, 2001. Local 712
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answered the Petition on June 27, 2001 and brought counterclains
for enforcenment of the arbitration award and attorney’s fees.
1. LEGAL STANDARD

Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed. R Cv. P. 56(c). An issue
is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under
governing law. |d.

A party seeking sunmary judgnent al ways bears the initial
responsibility for informng the district court of the basis for
its notion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmateria

fact. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’s case.” |1d.
at 325. After the noving party has nmet its initial burden, “the

adverse party’s response, by affidavits or otherw se as provided in



this rule, nmust set forth specific facts showing that there is a
genui ne issue for trial.” Fed. R Cv. P. 56(e). That is, sunmary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual show ng “sufficient to establish the existence of
an el enent essential to that party’s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U. S. at 322.
“Specul ation, conclusory allegations, and nere denials are
insufficient to rai se genuine i ssues of material fact.” Boykins v.

Lucent Technologies, Inc., 78 F. Supp. 2d 402, 407 (E.D. Pa. 2000).

| ndeed, evidence introduced to defeat or support a notion for
summary judgnment nust be capable of being adm ssible at trial

Callahan v. AEV, Inc., 182 F.3d 237, 252 n.11 (3d Gr. 1999)(citing

Petruzzi's | GA Supernmarkets, Inc. v. Darling-Del aware Co., 998 F. 2d

1224, 1234 n. 9 (3d Gr. 1993)). The Court considers cross-notions

for summary judgnent separately. WIlianms v. Phil adel phia Housing

Aut hority, 834 F. Supp. 794, 797 (E.D. Pa. 1994) (“Each party still
bears the initial burden of establishing a | ack of genuine issues
of material fact. Such contradictory clains do not necessarily
guarantee that if one party's notionis rejected, the other party's
nmotion nust be granted.”) (citations omtted).

[11. DI SCUSSI ON

A. The Petition to Vacate/ Modify

Tenet seeks to have the arbitrati on award vacat ed because

the Arbitrator did not reduce the award of back pay to reflect



Flemng' s alleged failure to seek enploynent after being
termnated. The Court’s review of an arbitrator’s award is very

limted. Maj or League Baseball Playvers Ass'n v. Garvey, 532 U. S.

504, 121 S. . 1724, 1728 (2001). “The Suprene Court has nmde
clear that courts nust accord an arbitrator’s decision substanti al
deference because it is the arbitrator’s construction of the
agreenent, not the court’s construction, to which the parties have

agreed.” Appal achian Reqgional Healthcare v. Local 14398, 245 F. 3d

601, 604 (6th Cr. 2001) (citation omtted). I ndeed, “the test
used to probe the validity of a |abor arbitrator's decision is a

singul arly undemandi ng one.” National Assoc. of Letter Carriers,

AFL-COv. United States Postal Service, 272 F.3d 182, 185 (3d G r.

2001) (citations omtted). The FAA permts a district court to
vacate an arbitration award in the foll ow ng circunstances:

(D VWhere the award was procured by
corruption, fraud, or undue neans;

(2) VWiere there was evident partiality or
corruption in the arbitrators, or either of

t hem
(3) Wiere the arbitrators were qguilty of
m sconduct in refusing to postpone the

heari ng, upon sufficient evidence shown, or in
refusing to hear evidence pertinent and
material to the controversy; or of any other
m sbehavi or by which the rights of any party
have been prejudi ced.

(4) \Wiere the arbitrators exceeded their
powers or so inperfectly executed themthat a
mutual, final, and definite award upon the
subject matter submtted was not nade.

9 US C §10(a) (1994). The Court may al so vacate an arbitration

award “that is in manifest disregard of the law, fails the test of
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fundanmental rationality; or, is entirely unsupported by the

record.” Roadway Package System Inc. v. Kayser, No.C v.A 99-nt-

111, 1999 W 817724, at *5 (E.D. Pa. Oct. 13, 1999) (citations
omtted).

In Count | of the Petition, Tenet clains that the
Arbitrator’s award should be vacated because his decision not to
reduce the award of back pay based upon of Flemng's failure to
seek other enploynent is in nmanifest disregard of the law. Both
parties seek entry of summary judgnment on Count | of the Petition.

“Mani fest disregard of the | aw’ by arbitrators
is a judicially-created ground for vacating
their arbitration award, which was introduced
by the Suprenme Court in WIlko v. Swan, 346
U S. 427, 436-37, 74 S.Ct. 182, 187-88, 98
L. Ed. 168 (1953). It is not to be found in
the federal arbitration |aw Al t hough the
bounds of this ground have never been defi ned,
it clearly neans nore than error or
m sunder standing with respect to the law. The
error must have been obvious and capable of
being readily and instantly perceived by the
average person qualified to serve as an
arbitrator. Mor eover, the term “disregard”
inplies that the arbitrator appreciates the
existence of a clearly governing |ega
principle but decides to ignore or pay nho
attention to it. To adopt a less strict
standard of judicial review would be to
underm ne our well established deference to
arbitration as a favored nethod of settling
di sputes when agreed to by the parties.

Judi ci al I nquiry under t he “mani f est
di sregard” standard is therefore extrenely
[imted. The governing |law alleged to have

been ignored by the arbitrators nust be well
defined, explicit, and clearly applicable. W
are not at liberty to set aside an arbitration
panel’s award because of an arguabl e



di fference regar di ng t he meani ng or
applicability of laws urged upon it.

Carte Blanche (Singapore) v. Carte Blanche (Int.), 888 F.2d 260,

265 (2d Cir. 1989) (citations omtted). Tenet asserts that the
requirenent that a plaintiff mtigate damages is “beyond cavil.”
In support of its argunent, Tenet relies on the statutory
requi renent that back pay awards to successful Title VIl plaintiffs
be reduced by the anounts those individuals earned, or could have
earned. 42 U.S.C A 82000e-5(g) (1) (West 2001) (“Interimearnings
or anmobunts earnable with reasonable diligence by the person or
persons di scrim nated agai nst shall operate to reduce the back pay
ot herwi se allowable.”). Tenet also relies upon the fact that
failure to mtigate damages can be rai sed as an affirmative defense
in an action for back pay before the National Labor Relations

Board. Tubari Ltd., Inc. v. NLRB, 959 F.2d 451, 453-54 (3d Cir.

1992). It also cites to decisions by individual arbitrators who
have found t hat enpl oyees have a duty to mtigate and to El kouri &

El kourii : How Arbitration Wrks which states that “[n]any

arbitrators believe that an enpl oyee who has been wronged by an
enpl oyer has an affirmative duty to mtigate, so far as reasonabl e,
the amount of the loss.” Marlin M Volz & Edward P. (Goggin,

El kouri & Elkouri: How Arbitration Wrks 593 (5th ed. 1997).

However cl ear an enployee’'s duty to mtigate damages by
finding new enploynent may be in sone circunstances, it is not

clear that arbitrators nust always reduce awards of back pay based

8



upon an enployee’s failure to do so. Indeed, “it is settled that
arbitrators have discretion to deci de whether | ost earnings should

be offset by interimearnings or a failure to mtigate.

Aut onpbi | e Mechanics Local 701 v. Joe Mtchell Buick, 930 F.2d 576,

578 (7th Cr. 1991). Tenet has cited no authority for the
proposition that arbitrators nust always consider mtigation in

awar di ng back pay. This issue was exam ned in Teansters, Local

Union 330 v Elgin Eby-Brown Co., 670 F. Supp. 1393 (N.D. 1I11I.

1987), which determned that there is no such authority:

Nor is there any case | aw whi ch i ndi cates that
an arbitrator mnmust always consider mtigation
of damages in determ ning back pay. Nor have
we been able to |locate any case hol ding that
as a matter of |law every arbitrator nust take
into account the grievant’s duty to mtigate
damages. In sone areas of the lawthis is the
case, such as in enploynment discrimnation
cases under Title VII of the Cvil Rights Act
of 1964. 42 U.S.C. § 2000e-5(g) (1982). It
may even be a good idea that an arbitrator
should ~consider an enployee’s duty to
mtigate, but failure to do so, specifically
when not requested to do so, is not grounds to
vacate an arbitrator’s award or to decline
enf orcenment .

ld. at 1397. Even El kouri & Elkouri, which Tenet clains the

arbitrator m stakenly di sregarded, recogni zes that the rule that an
arbitrator nust reduce an award of back pay based upon a grievant’s
failure to mtigate damages has not been universally adopted:
“this view has not always been accepted, as where an arbitrator
stated that while it may be proper to deduct froma back pay award

sunms actually earned by an enpl oyee before reinstatenent, or suns
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received indirectly from his enployer, as through unenpl oynent
conpensation, no authority exists in an Arbitrator to penalize an
enpl oyee financially for failing to have earnings.” El kouri &
El kouri at 594 (citation omtted).

Tenet argues that the Arbitrator was “both unaware of the
doctrine of mtigation and refused to apply the doctrine. ”
(PI. Mm at 7.) However, the record before the Court denonstrates
that the Arbitrator was aware of the laww th regard to mtigation,
considered Tenet’s argunent that mtigation was required by |aw,
and chose not to reduce the award of back pay because neither the
CBA nor state or federal lawrequired himto do so. (Pl. Ex. D. at
1-2.) The proposition that arbitrators nust always reduce awards
of back pay when the grievant fails to mtigate damages by finding
new enpl oynent is not supported by “well defined, explicit, and
clearly applicable” governing | aw. Consequently, the Arbitrator’s
decision not to reduce the award of back pay was not in manifest
disregard of the law. Accordingly, the Court grants Local 712's
Motion for Summary Judgnent and denies Tenet’s Mdtion for Sunmary
Judgnent as to Count | of the Petition.

In Count Il of the Petition, Tenet requests that the
Arbitrator’s award be vacated because his failure to reduce the
back pay award due to Fleming's failure to mtigate damages is
contrary to the strong public policy of pronoting production and

enpl oynent . Local 712 has noved for summary judgnent on this
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claim arguing that there is no strong public policy of pronoting
production and enploynent. The only support Tenet cites for this
strong public policy is the Suprene Court’s statenent, in Phelps

Dodge Corp. v. NL.RB., 313 U S. 177 (1941), that, by allow ng the

Nat i onal Labor Relations Board to <consider mtigation in
determ ning back pay awards, “we have in mnd not so nuch the
mnimzation of damages as the healthy policy of pronoting
production and enploynent.” 1d. at 200.

The Court may vacate an arbitration award “if the
arbitrator's interpretation of the collective bargai ni ng agr eenent

was contrary to public policy.” National Assoc. of Letter

Carriers, 272 F.3d at 185. However, the public policy at issue
“must be explicit, well defined, and dom nant. It nmust be
ascertained by reference to the | aws and | egal precedents and not
from general considerations of supposed public interests.” |d.
(citation omtted). The Court nust “use commopbn sense, keeping in
mnd that a formulation of public policy based only on genera

consi derations of supposed public interests is not the sort that
permts a court to set aside an arbitration award that was entered

in accordance with a valid collective bargaining agreenent.”

Uni ted Transp. Union Local 1589 v. Suburban Tran., 51 F.3d 376, 381

(3d Cir. 1995) (citation omtted). Tenet has not nmet its burden of
establishing, through reference to statutes or |egal precedents,

that the public policy of pronoting production and enpl oynent is
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wel | defined and dom nant. Therefore, summary judgnent is granted
in favor of Local 712 and against Tenet as to Count |l of the
Petition.?

B. The Counterclaim

Local 712 filed a Counterclaimto direct Tenet to pay
Flemng the back pay due to him and for attorney’'s fees.
(Countercl. MY V (1), (2) and (3).) Both parties have noved for
summary judgnent on the Counterclaim to enforce the arbitration
award. Tenet argues that, because the Arbitrator failed to provide
a dollar amount for the back pay award, the award cannot be
enforced. The arbitration award in this case i s anbi guous because
it does not set forth the dollar anount of back pay to be paid to

Fl em ng. Teansters, lLocal Union 330, 670 F. Supp. at 1396

(determning that an arbitrator’s award, which reinstated the
grievant wwth full back pay | ess earnings fromother enpl oynent and
the appropri ate of fset for unenpl oynent conpensati on, was anmbi guous
because “it fails to specify the exact anbunts to be deducted from

[grievant’s] back pay award.”); see also Union Food & Commercia

Wrkers, Local 7R v. Safeway Store, Inc., 889 F. 2d 940, 949 (10th

Cir. 1989) (reversing a district court’s order entering a nonetary

Local 712 also seeks sunmary judgnment denying the Petition
based upon Tenet’s alleged failure to file the Petition within the
time period provided by 42 Penn. Cons. Stat. Ann. 8 7314. As the
Court has granted summary judgment in favor of Local 712 on both
Counts of the Petition on other grounds, the Court need not address
this argunent.
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judgnment where the arbitration award did not state the dollar
anount of the back pay award, and instructing the district court to
remand the issue back to the arbitrator for a determ nation of the
appropriate anount of back pay.). The Court cannot resolve the
anbiguity fromthe record because neither party has provided the
Court wth any evidence of Flemng’'s salary, or the anmount of his

incone after his termnation fromMCP. Teansters, Local Union 330,

670 F. Supp. at 1396 (citations omtted). In this situation, the
review ng court should remand the matter to the arbitrator so that
the anobunt due to the grievant may be definitely determ ned by
arbitration. 1d. Therefore, summary judgnent is granted in favor
of Tenet and agai nst Local 712 on the Counterclaimto confirm and
enforce the award and this matter wll be remanded to the
Arbitrator to determne the dollar anmount of back pay due to
Fl em ng.

Both parties have also noved for summary judgnment on
Local 712's Counterclaimfor attorney’s fees. “Attorneys' fees are
recoverable in an action to enforce an arbitration award if the
party chal l enging the award acted wi thout justification or did not

have a "reasonabl e chance to prevail." Catalyst Enployees v. Air

Products, No. G v.A 00-2161 (JEI'), 2000 U.S. Dist. LEXIS 11126, at

*14 (D.N.J. Aug. 4, 2000) (citing Chauffeurs, Teansters & Hel pers,

Local Union No. 765 v. Stroehmann Bros. Co., 625 F.2d 1092, 1094

(3d Gr. 1980)). The clainms made in the Petition, that the
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Arbitrator acted in manifest disregard of the law, and that the
arbitration award violated public policy, were not entirely
unsupported by case |aw. Accordingly, summary judgnment wll be
entered in favor of Tenet and against Local 712 on Local 712's
request for attorney’s fees.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TENET HEALTHSYSTEM MCP, L.L.C : CViIL ACTI ON
V. :
PENNSYLVANI A NURSES ASS' N LOCAL 712: NO 01-2201
ORDER

AND NOW this day of Decenber, 2001, in consideration of
the Motion for Summary Judgnent filed by Tenet Heal t hsystem MCP,
L.L.C. (“Tenet”) (Docket No. 7) and the Mdtion for Summary Judgnent
filed by Pennsyl vania Nurses Ass’ n Local 712 (“Local 712") (Docket
No. 8), and the Menoranda of Law filed with respect thereto, ITIS
HEREBY ORDERED as f ol | ows:

1. Local 712's Motion for Summary Judgnent is GRANTED
and Tenet's Modtion for Summary Judgnent is DEN ED
with respect to Count | of the Petition to Vacate
and/or Mdify Labor Arbitration Award and Count |
i s hereby DI SM SSED,

2. Local 712's Mdtion for Summary Judgnent is GRANTED
with respect to Count Il of the Petition to Vacate
and/ or Modify Labor Arbitration Award and Count 11
i s hereby DI SM SSED,

3. Tenet’s Motion for Sunmary Judgnent is GRANTED and
Local 712's Mdtion for Summary Judgnment is DEN ED
Wi th respect to Local 712's Counterclaimto Confirm

and Enforce the Arbitration Award and this matter



is REMANDED to the Arbitrator to determne the
dollar amount of back pay awarded to Raynond
Fl em ng;

Tenet’s Motion for Summary Judgnent is GRANTED and
Local 712’s Mdtion for Sunmmary Judgnent i s DEN ED
wth respect to Local 712's Counterclaim for
attorney’s fees and that Counterclaim is hereby
DI SM SSED.

The Cerk of Courts shall CLOSE this case for

statistical purposes.

BY THE COURT:

John R Padova, J.



